PART II:
BACK TO THE BISON:
THINGS COME TOGETHER
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After the Confederated Salish Kootenai Tribes (CSKT) made the decision to work
towards signing a management agreement, they began discussions with United States
Fish and Wildlife Service (USFWS) in 1994 to pursue the co-management and joint
operation of the National Bison Range Complex (NBRC) which includes the National
Bison Range plus additional wetland refuge areas. They will implement this strategy
under the provisions of the Self-Governance Act Amendments of 1994 (including the
Tribal Self-Governance Act of 1994) that allows tribes that demonstrate capability and a
geographic, historic and cultural connection to a federal area to negotiate for the
management of specific projects listed in the National Register. CSKT argued that they
demonstrated excellent abilities in contracting for and managing tribal and federal
programs and in natural resources. They felt strongly they could substantiate an
unarguable geographic, historic and cultural connection to most of the NBRC, including
the Bison Range, and the ancillary Ninepipes and Pablo Refuges as part of the Complex.
But the Tribes met with continued resistance. The choice to work for a co-management
agreement produced almost as much conflict, outcry, and reaction as if they had moved
toward ownership in fee title. Grady E. Hocutt, Refuge Keeper, Public Employees for



Environmental Responsibility (PEER) voiced concerns from his organization. Related
organizations with a strong USFWS retiree/femployee base, including the Blue Goose
Alliance and National Wildlife Refuge Associations did as well. (Federal Register. 2005)
These views were stated in the face of a $2 billion budget deficit facing the National
Wildlife Refuge System, long-term underfunding and understaffing, and a sense that the
USFWS has evolved a certain type of management that could not be duplicated. Most
objections were founded in the context of a perception that the politicization of the
Department of Interior (DOI) was leading to a loss of employee rights and reduced ability
to meet stewardship goals for wildlife and natural resources. Many would find the fears
about job security and general politicization of agencies well-founded.

Though negotiations for the agreement were well underway, the USFWS’s regional
refuge chief announced that the CSKT should not be allowed to manage the National
Bison Range as they had been requesting since 1994. (Capriccioso) Despite his protests,
the first agreement to work together was signed on December 15, 2004. Reaction was
immediate among USFWS employees and their supporters and environmental groups
acting amid the fears of large-scale privatization of public lands and concerns for budget
cuts and job loss in government agencies.

While the fears may not be relevant to the issue of co-management with CSKT, strong
positions formed against the management agreement. The notice of the final Annual
Funding Agreement (AFA) resulting from the initial agreement was preceded by a 90-day
period for public comment, press releases, and public meetings, and publication in the
Federal Register and followed by a notice in the Federal Register. (US, Federal Register
Notice, 2005) The reaction to the AFA hardened positions against tribal-federal co-
management in general and especially in this instance, despite the fact that a similar
agreement was working well between the Council of Athabascan Tribal Governments
and the USFWS in the Yukon to manage the Yukon Flats National Wildlife Refuge of
Alaska.

The notice of the signed agreement published in the Federal Register explained the nature
of the agreement, the legal framework for the agreement under the Tribal Self-
Governance Act of 1994, the endorsement of the Secretary of the Interior, the 90-day
review period in Congress, and the agreement period from March 15, 2005 through
September 30, 2006, with language opening the way for a future extension of the
agreement. All negotiations were carried out in accordance with the US Code of Federal
Regulations, “Annual Funding Agreements Under the Tribal Self-Government Act “ (US
25 Code of Federal Regulations, part 1000). The notice goes on to describe 1,356
comments received, including 720 pre-printed postcards.

The majority of criticisms were that the AFA (Annual Funding Agreement)
hinders/weakens the USFWS’s ability to fulfill its mission and that the final agreement
lacked sufficient specificity. Some comments took a strong position based on beliefs
about the and organizational culture. As one put it, “No Refuge Manager, no matter how
skilled, could successfully implement this agreement as it is written.””" (US, Federal
Register. Notice 2005) Employee safety was raised as a concern along with reduced



financial accountability and the separation of USFWS employees from the Refuge
Manager’s supervisory authority. Whether or not the management agreement constituted
a federal action under the National Environmental Policy Act was a question that was
raised and answered in the negative by the USFWS.

The USFWS indicated that any waiver of regulations would be first discussed between
the Tribes and the Refuge, must be further addressed through the Service Director and
may be denied by the Secretary. Finally, a number of personnel issues were raised,
including the qualifications of CSKT employees — despite the fact that it had a well-
established tribal Natural Resource Department with an excellent reputation. However,
perceived competition and fear of loss of jobs continued to drive opposition. One
comment stated:

These faithful staff are now being told they have the choice of taking a
position with CSKT, taking an IPA (temporary) position paid for by the
refuge, but under full control and supervision of CSKT, transferring to
another refuge (fully restricted to time limits and availability), or they face
the loss of their job. All of their years of service have been wiped away by
the CSKT demands, and the lack of forceful defense by the USFWS. (US,
Federal Register, 2005)

One item that would come up later was the cost of the agreement. Some accounts
reported the number at $23,460. The amount seemed quite low to perform all the
activities, especially in the first year of the agreement. The agreement included activities
in the following categories: biological program, fire program, maintenance program, and
visitor services. Questions arose about the process for dispute resolution, but the USFWS
replied that this was covered by an “appeals” policy under the US Code of Federal
Regulations, “Annual Funding Agreements Under the Tribal Self-Government Act ““ (US
25 Code of Federal Regulations, Subpart R, 1000: 420-438) In addition, the AFA
required that the Refuge Manager notify the Tribal Council in writing of any other
performance deficiency, identifying the deficiency, the applicable Operational Standard
or term or condition of the AFA, and why the performance of CSKT did not meet the
standard, term or condition, with a reasonable amount of time to remedy the deficiency or
demonstrate that no performance deficiency exists.

THINGS FALL APART

USFWS employees at the Refuge were dissatisfied with their choices. Basically they had
to agree to reassignment at another National Wildlife Refuge or work for the Tribes under
CSKT supervision.* Given the context of general employee reductions and internal
political pressure on the USFWS from sources not specifically related to NBRC issues--
especially those political initiatives to downsize government and reduce any regulation
that appeared to slow private economic development-- it is not surprising that employee

L After USFWS positions were to be eliminated CSKT was prepared to offer the former employees jobs at
the Refuge.



grievances, seven in all, went forward. Allegations flew of non-performance of tasks by
the Tribes such as fence replacement, invasive plant surveys and prescribed burns.

One particularly hurtful allegation was that the Tribes had not properly fed the bison.
However, looking further into this allegation, the debate about performance seemed to
revolve around a protocol that stated that the bison, when corralled, should be fed so that
there would be leftover food each day. On Thanksgiving evening, a USFWS employee
found that there was no excess feed and assumed the bison had not been fed according to
the protocol. On the other hand, bison are adapted to the free range, where they may eat
different amounts of food depending on conditions such as the temperature. Kept for
months in a corral, it would seem extremely difficult to gauge their daily needs so as to
ensure leftover feed each day. The bison had been fed that day and it had been cold that
fall, which might have increased their intake. (McDonald, Tom interview.6/28/09)

Negotiations for renewing the first agreement, set to lapse in 2006, were marred by a
background of allegations. Nonetheless, the USFWS and CSKT extended the agreement
indefinitely on a provisional basis after the first agreement technically ended in 2006.
But by September, USFWS employees pressed their grievances using the agency’s
internal grievance system citing safety and ethical violations. The agency then hired an
outside firm to investigate performance allegations.

On December 11, 2007 the Regional Refuge Manager sent a letter to CSKT cancelling
the agreement. It is not so surprising that the same Regional Refuge Manager, who had
announced that the proposed agreement was not appropriate at the annual round-up in fall
2003, wrote a letter in 2007, supporting the termination of the agreement in 2007. The
agreement was continuing on a provisional basis past its original date. After his letter, the
USFWS then terminated talks with CSKT.

CSKT denied the allegations and offered detailed explanations and rebuttals. The
unilateral termination of the agreement, without prior communications about any
violation of performance, compliance, grievance and termination provisions of the AFA
created mistrust about USFWS intentions. Further, the CSKT Natural Resource Director
later recollected that there was feeling that “recent actions regarding the NBRC were
aimed at discouraging the Tribes from seeking future agreements,” and that regional
priorities needed adjustment. (Matt, C., 2009)

At the same time, as the result of national budget cuts, key staff positions were eliminated
in the National Refuge System. It seemed most unusual to the Tribes that specific and
deep cuts at the NBRC meant that this refuge, charged with conserving bison and other
species, would have no full or part-time biologist and only one part-time bio-technician.
Such an unusual action, not in keeping with USFWS science-based management even
with budget cuts, raised the suspicions of the Tribes and of the USFWS employees.

The CSKT responded to Department of the Interior’s request that they create a
framework for a new agreement shortly after the termination, and they submitted a draft
to DOI on February 2, 2007. They demanded more funds and professional biologist
positions. When CKST requested more funds to do the work, it actually echoed the



concerns of USFWS employees about underfunding. Yet USFWS employees and
supporters didn’t envision receiving a larger piece of the funding pie because of CSKT’s
ability to lobby for more funds: instead, they feared receiving even smaller slices for the
Refuge System. CSKT wanted a longer term agreement, realizing the need to build
relationships and programs over an extended period of time. The Tribes maintained a
large natural resources department with more than 100 full-time regular employees and
up to 130 seasonal employees in 2006 with a combined annual budget of more than $20
million. (CSKT, Annual Report to the Tribal Membership, 2006). They were prepared to
take on larger projects like the NBRC.

On December 29, only 18 days after the termination of the agreement, the Department of
the Interior, the parent agency of the USFWS, intervened and reversed the termination
decision, announcing its intention to reestablish a working relationship with the CSKT.

In an April 27, 2007 letter, the Regional Refuge Supervisor for the USFWS laid out terms
for a five year cooperative agreement at NBRC proposing to fill vacant, non-supervisory
permanent positions and term or temporary positions with CSKT personnel. He offered
to involve CSKT as a full partner in preparing annual work plans for management of
NBR and its satellite refuges.

In April 2007 during the interim period between agreements, the USFWS announced that
agency staffing at the NBR would be reduced from 17 to 6.3 permanent full-time
employees. The previous agreement with the CSKT had actually kept the NBRC
“isolated and insulated from” reductions occurring nationwide, according to Dean
Rundles, supervisor of wildlife refuges in Colorado, Utah, Wyoming and Montana.
CSKT spokesman Rob McDonald said “It’s hard not to think about what could have
been—had the USFWS been more willing to work alongside tribal workers in the joint
management deal.” (Devlin, 2008) Discussions about reducing the herd as well as the
staff continued. Promises were made by the DOI to return tribal employees to the range
and Lyle Laverty, the new Asst. Secretary for Fish Wildlife and Parks, made if clear the
CSKT would be given a fair shot to manage the refuge. (CKST Annual Report 2007,)

Nevertheless, the opposition dug in again and worked a national campaign to create
public fear of tribal involvement in potential agreements under the Self-Governance Act
Amendments of 1994 (which includes the Tribal Self-Governance Act) in dozens of
National Parks and National Wildlife Refuges including all of those in Alaska. The
CSKT, looking at a commitment of many months of long-term public relations work, use
of tribal resources to answer allegations, and a lengthy negotiation process to achieve a
new, working agreement, wondered what they should do. Again, they would have to
choose whether to continue negotiations, relying upon a framework of law and evidence
supported by the Office of the Inspector General’s report, despite allegations to the
contrary. And the U.S. Institute for Environmental Conflict Resolution, part of the
Morris K. Udall Foundation, an esteemed environmental mediation institution, was
standing ready to assist with negotiations using its highly effective environmental conflict
resolution process. The Tribes could also choose to drop out from the negotiation process
completely and step back from involvement in the management of the NBRC. Or they
could drop out of the negotiation process and sue the government.



POSTSCRIPT

On June 19, 2008, the CSKT and the USFWS issued a joint press release announcing the
signing of a new AFA wherein “The CSKT is assuming a substantive role in managing
mission-critical programs at the Bison Range” and CSKT Chairman Steele commented
“Our Tribes’ unique history with this particular bison herd, and our ownership of the land
upon which the ancillary Ninepipe and Pablo Refuges are located, provided both our
motivation for stewardship and our ability to add another dimension to the NBRC.”
(USFWS & CSKT, Annual Funding Agreement, 2008) The agreement outlined
activities during fiscal years 2009-2011. Many questions remain about CSKT’s decision
to sign a new agreement and what should be in such an agreement.
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